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DEPARTMENT OF STATE REVENUE
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CONTROLLED SUBSTANCE EXCISE TAX
FOR TAX PERIOD: April 19, 1999

NOTICE: Under IC 4-22-7-7, this document is required to be published in the
Indiana Register and is effective on its date of publication. It shal remain
in effect until the date it is superseded or deleted by the publication of a
new document in the Indiana Register. The publication of this document
will provide the generd public with information about the Department’s
officia position concerning a pecific issue.

| SSUE

Controlled Substance Excise Tax — Imposition

Authority: IC 6-7-3-5; IC 6-7-3-6; IC 6-8.1-5-1; |C 35-48-4-13; Clifft v. Indiana
Department of Sate Revenue, 660 N.E.2d 310 (Ind. 1995) and Bryant v. Sate of
Indiana, 660 N.E.2d 290 (Ind. 1995).

Taxpayer protests the imposition of the Controlled Substance Excise Tax.

STATEMENT OF FACTS

Following a search conducted pursuant to a search warrant, Taxpayer was arrested in
May, 1997, by officers from various police agencies and charged with a number of
offenses, including dedling cocaine, congpiracy to deal cocaine, possession of cocane,
dedling in marijuana, possesson of marijuana, dedling hashish, possession of hashish,
maintaining a common nuisance, corrupt business influence, possession of a machine

gun, and possession of afully automated firesrm while dedling in a controlled substance.
The Indiana Court of Appeals eventually found the search to beillegal and suppressed
evidence discovered during the search. On January 20, 1999, the Washington Superior
Court accepted a plea agreement between the Taxpayer and the local prosecutor. As part
of the plea agreement, the Taxpayer pled guilty to maintaining a common nuisance and
forfeited dl money and property seized at the time of Taxpayer’s arrest. The State agreed
to drop dl other charges and to seek no further fines or forfeitures. The Department
assessed the controlled substances excise tax on April 19, 1999. The assessment was
based on 913.68 grams of cocaine and/or liquid morphine, 22 morphine tablets, 212
Schedule IV tablets, and 106,333.66 grams of marijuana. Taxpayer protested the
assessment. Additiond relevant information will be provided below as necessary.
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DISCUSSION

l. Controlled Substance Excise Tax — Impaosition

IC 6-7-3-5 dates. “The controlled substance excise tax isimposed on controlled
substances that are; (1) ddivered; (2) possessed; or (3) manufactured; in Indianain
violation of IC 35-48-4 or 21 U.S.C. 841 through 21 U.S.C. 852.”

IC 6-8.1-5-1(b) Sates. “The notice of proposed assessment is prima facie evidence that
the department’ s claim for the unpaid tax isvaid. The burden of proving thet the
proposed assessment iswrong rests with the person against whom the proposed
assessment is made.”

Taxpayer firgt argues his plea agreement with the State of Indiana precludes the
Department of Revenue from issuing an assessment in thisingtance because “[n]ether
party may add to the agreement, and the state may not impose any additiona punishment
not oecificaly set forth in the agreement. Additiond punishment includes fines and
forfeiture of property that were not specified in the plea agreement” [Taxpayer’s Hearing
Brief, page 2, citations omitted.] A pleaagreement, however, only covers the pending
crimina matters facing the Taxpayer. A locd prosecutor has no statutory or other legd
authority to enter into an agreement waiving the imposition of taxes. Likewise a superior
or circuit court has no statutory or other lega authority to accept such an agreement.
Contrary to Taxpayer’s argument, the imposition of the Controlled Substance Excise Tax
isnot afine or forfeiture and is therefore not barred by the plea agreement between the
Taxpayer and the State of Indiana. Nothing in the plea agreement, either specificaly or
implicitly, prohibited the prosecutor in this case from referring the matter to the
Department of Revenue.

Taxpayer next argues that the imposition of the Controlled Substance Excise Tax
congtitutes double jeopardy because the Taxpayer has dready pled guilty to a charge of
maintaining acommon nuisance as aresult of the search conducted on hisresdence. As
the Indiana Supreme Court noted in Bryant v. State of Indiana, “Where the same act or
transaction condtitutes a violation of two distinct Satutory provisons, ‘the test to be
gpplied to determine whether there are two offenses or only one is whether each
provision requires proof of afact that the other does not. If each statute requires proof of
an additiond fact which the other does not,’” the offenses are not the * same offense’ for
double jeopardy purposes.” (290 N.E.2nd at 298.) While Bryant holds the imposition of
the Controlled Substance Excise Tax isajeopardy for double jeopardy purposes,
Taxpayer in this case pled guilty to the charge of maintaining a common nuisance under
|C 35-48-4-13. The dements necessary for a conviction under IC 35-48-4-13 are
digtinctly different from the eements necessary to prove an assessment under 1C 6-7-3-5.
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Thus, the impaosition of the Controlled Substance Excise Tax does not congtitute double
jeopardy for the Taxpayer in thisinstance.

Findly, taxpayer argues the jeopardy assessment isinvaid because it “resulted from the
illega conduct of state law enforcement officersin the search of hisresdence. The
Indiana Court of Appeals found that the State did not have probable cause to search the
resdence...” [Taxpayer's Hearing Brief, pages 3-4.] Asthe taxpayer acknowledgesin
his brief, however, the exclusonary rule is goplicable only in crimind cases. Sincethe
imposition of the Controlled Substance Excise Tax is congdered acivil action in Indiana,
the Court of Appeals decison prohibiting the use of the evidence found as aresult of an
invaid search warrant gpplies only to crimina proceedings and not to civil matters such
asthis.

FINDING

Taxpayer’ s protest is respectfully denied.
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